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United States of America, 


Appellee, 


-v.- 


Herbert Sperling, 

Defendant-Appellant. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Herbert Sperling appeals from an order of the Honor¬ 
able Milton Pollack, United States District Judge, filed 
July 24, 1975, in the United States District Court for the 
Southern District of New York, denying his motion to 
have the order of nolle prosequi filed May 16, 1975, as to 
Sperling on Counts Eight, Nine and Ten of Indictment 
73 Cr. 441 amended so as to dismiss those counts with 
prejudice. 

Statement of Facts 

Superseding Indictment 73 Cr. 441, filed May 11, 1973, 
charged Herbert Sperling and seventeen others in twelve 
counts with various violations of the federal narcotics 
laws. Count One charged all the defendants and six 
additional co-conspirators with conspiracy to violate the 
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federal narcotics laws commencing on January 1, 1971 
and continuing until May 11, 1973, the date of tiling of 
the indictment. Count Two charged Herbert Sperling 
wiih organizing and supervising a continuing criminal 
narcotics enterprise, in violation of Title 21, United States 
Code, Section 848. In addition, Sperling, along with 
others, was charged in Counts Eight, Nine and Ten with 
distributing and possessing with the intent to distribute 
one kilogram of cocaine in July, 1971, two kilograms 
of heroin in November, 1971, and one kilogram of cocaine 
in December, 1971. 

Trial commenced on June 18, 1973, before the Honor¬ 
able Milton Pollack, United States District Judge, and a 
jury, and on July 12, 1973, the jury found eleven defend¬ 
ants, including Sperling, guilty on all counts in which 
they were named. 

On September 12, 1973, Judge Pollack sentenced Sperl¬ 
ing to life imprisonment and a $100,000 fine on Count 
Two. In addition Sperling was sentenced to concurrent 
terms of 30 years imprisonment, to be followed by six 
years special parole, on each of Counts One, Eight, Nine 
and Ten and to a $200,000 fine.* 

On October 10, 1974, this Court affirmed Sperling’s 
convictions on Counts One and Two and reversed and re¬ 
manded for a new trial on Counts Eight, Nine and Ten. 
United States v. Spey’ling, 506 F.2d 1323 (2d Cir. 1974). 
The mandate issued on January 30, 1975. 

On March 3, 1975, Sperling’s petition for a writ of 
certiorari was denied by the Supreme Court. Sperling 


* Sperling was also ordered to pay the costs of the prose¬ 
cution. 
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v. United States, 420 U.S. 962 (1975). An order of nolle 
prosequi was filed in the District Court on May 16, 1975, 
dismissing Counts Eight, Nine and Ten of Indictment 73 
Cr. 441 as to Sperling. 

By notice of motion dated July 3, 1975, Sperling 
moved before Judge Pollack to vacate the order of nolle 
prosequi and for a new trial on those counts—“whereby 
he may prove his innocence ’—or, in the altei native, to 
have the order of nolle prosequi amended so as to dismiss 
Counts Fight, Nine and Ten with prejudice. Judge 
Pollack denied Sperling’s motion by order filed July 24, 
1975 i App. 1, 2).* From that order this appeal is taken. 

argument 

This Court lacks jurisdiction to hear this appeal, 
and Sperling's contentions on the merits are without 
substance. 

On appeal, Sperling claims that Judge Pollack erred 
in denying his motion to amend the order of nolle prose¬ 
qui to provide that Counts Eight, Nine and Ten of In¬ 
dictment 73 Cr. 441 be dismissed with prejudice.** His 
contentions must fail for a number of reasons. 

First, an order of nolle prosequi is not appealable. 
Parr V. United States, 351 U.S. 513 (1956); Lewis v. 
United States, 216 U.S. 611 (1910). While here the 
appeal is from an order denying a motion attacking the 
filing of an order of nolle prosequi after the fact, rather 
than from an order of nolle prosequi entered over the 


* “App.” refers to Sperling’s appendix on this appeal. 

** Sperling has apparently abandoned in this Court his de¬ 
mand below that he be retried on these counts so that he could 
“prove his innocence.” 







defendant’s objection as in Parr and Lewis, it is clear 
that for purposes of appellate jurisdiction this distinction 
is devoid of significance.* 

Second, even if the order below were appealable, this 
Court would lack jurisdiction of Sperling’s appeal because 
his notice of appeal w r as not timely filed. Judge Pollack’s 
order denying Sperling’s motion was entered in the Dis¬ 
trict Court on July 24, 1975, but Sperling’s notice of ap¬ 
peal from the order was not filed until September 8, 
1975. Rule 4 (b» of the Federal Rules of Appellate Pro¬ 
cedure requires that in a criminal case a notice of appeal 
be filed within ten days of the entry of the judgment or 
order appealed from. This provision is “mandatory and 
jurisdictional”. United States v. Robinson, 361 U.S. 
220, 224 i1960 i. See also United States v. Mathews, 462 
F.2d 182 (3d Cir.), cert, denied, 409 U.S. 896 (1972). 
While Rule 4(b) permits application to the District 

* It has been suggested that the Supreme Court’s subsequent 
decision on the merits in Klopfer V. North Carolina, 380 U.S. 213 
(1967), “vitiates the effect of the Court's earlier decision in Parr 
v. United States”, supra. 8A J. Moore, Federal Practice ^ 48.02 [3] 
at 48-11 (1975 rev.). However, it is clear, as Professor Moore 
notes, that “|t]he appealability of a nolle prosequi was not ques¬ 
tioned in the Klopfer case.” Id. Since Parr and Lewis were not 
mentioned in Klopfer, appealability was not discussed, and there 
were uniquely prejudicial provisions in the North Carolina statu¬ 
tory scheme with regard to the effect of a nolle prosequi which are 
wholly absent in federal system, we respectfully submit that 
Professor Moore is wrong about the effect of Klopfer on Parr. 
It has been settled since United States v. More, 3 Cranch (7 
U.S.) 159, 172 (1805) (Marshall, C.J.), that an opinion on the 
merits which does not consider the issue of jurisdiction cannot 
be held to have decided it. See also United States v. L. A. Tucker 
Truck Lines, Inc., 344 U.S. 33, 38 & n. 9 (1952). This rule has 
particular force when the jurisdictional issue has earlier been 
authoritatively settled by decisions of the Court not even cited by 
the subsequent opinion on the merits relied on for an unspoken 
conclusion to the contrary. 
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Court for an extension of time of up to thirty days to 
file a notice of appeal, no such application was made 
here.* 

Third, even if Sperling’s arguments on the merits 
were not insubstantial and this Court did have jurisdic¬ 
tion of the appeal, Sperling’s present circumstances render 
this appeal utterly moot. Sperling has been sentenced 
to life imprisonment on his conviction under 21 U.S.C. 

§ 848 on Count Two of the indictment, and under Section 
848(c) he is ineligible for parole. That conviction has 
been sustained on appeal. Accordingly, even if the counts 
dismissed by nolle prosequi were hereafter revived, a 
conviction were secured upon them, and a sentence con¬ 
secutive to that on the Section 848 count were imposed, 
it would have absolutely no practical effect on Sperling. 
In an analogous context, united States v. Papadakis, 
510 F.2d 287, 299 (2d Cir.), cert, denied, 421 U.S. 950 
(1975), this Court pointed out: 

“We note first that we are met here with a 
claim of error by an appellant whose concunent 
five year sentence in this case is merely repetitive 
of the consecutive five year sentences of imprison¬ 
ment he had previously been sentenced to by other 
judges under convictions which have long since 
become final. In a sense no serious harm resulted 
from his third conviction. 

On the other hand, there may be a certain 
amour-propre among some narcotics violators in 
pressing their appeals to which we give heed, in 
view of the hypothetical possibilities discussed in 


* According to Sperling’s brief (at 2), “[t]imely Notice of 
Appeal was submitted on August 19th, 1975, along w ith filing 
fee thereto.” Even if the date the notice of appeal is claimed 
to have been “submitted” were the op' rative one for purposes of 
the jurisdiction of this Court, the appeal would still be untimely. 
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Benton v. Maryland, 395 U.S. 7S4, 79U-791, 89 S. 
Ct. 2056, 23 L.Ed.2d 707 (1969i. We shall con¬ 
sider the matters raised as if they were more 
meaningful.” 

Cf. Cardillu v. Doubleday & Co., Inc., 518 F.2d 638 ( 2d 
Cir. 1975). Here, however, in contrast to the situation 
in Bapadakis and Benton, the issue presented relates not 
to other convictions but to the manner in which additional 
charges against the defendant have been dismissed. More¬ 
over, even if the claim Sperling makes were not utterly 
mooted by his sentence of imprisonment for life, it would 
still be entirely proper for this Court in its discretion to 
decline to hear his present claim. Barnes V. United States, 
412 U.S. 837, 848 n. 16 il973); United States ex rel. 
Weems v. Follette, 414 F.2d 417 (2d Cir. 1969), cert, 
denied, 397 U.S. 950 (1970). 

On the merits, it is equally clear that Sperling is 
entitled to no relief. It is, of course, true that since a 
dismissal by nolle prosequi is made under Rule 48(a) of 
the Federal Rules of Criminal Procedure, it is without 
prejudice to reindictment on the same charges. United 
States v. Ortega-Alvarez, 506 F.2d 455, 458 (2d Cir. 
1974i, cert, denied, 421 U.S. 910 (1975). As a practical 
matter, however, that risk is hardly a substantial one in 
Sperling’s case, given Sperling’s present incarceration for 
life and the Government’s disavowal, in opposition to his 
motion, of any intention of ever reviving the charges dis¬ 
missed by the nolle prosequi. But even if the nature of 
the dismissal here does not completely foreclose the pos¬ 
sibility that the charges against Sperling might be re¬ 
suscitated before their extinguishment by the statute of 
limitations later this year, Sperling was not entitled to 
the dismissal with prejudice he contends was his due under 
Rule 6 of the Southern District Plan for Achieving Prompt 
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Disposition of Criminal Cases (1973).* That rule, which 
at the time directed that in ordinary circumstances retrial 
be held within ninety days of the finality of an order for 
a new trial, quite properly extended the ninety day period 
for “good cause”. Here, although this Court’s mandate 
affirming Sperling’s conviction on Counts One and Two 
and reversing it on Counts Eight, Nine and Ten did issue 
on January 30, 1975, Sperling had by then petitioned for 
a writ of certiorari, which was not denied by the Supreme 
Court until March 3, 1975. The order of nolle prosequi 
on Counts Eight, Nine and Ten was filed well within the 
ninety day period following the denial of Sperling’s peti¬ 
tion for certiorari. Contrary to Sperling’s argument, 
there is little basis to suggest that Rule 6 required his 
retrial on Counts Eight, Nine and Ten while his petition 
for certiorari was pending, particularly since success by 
Sperling in the Supreme Court would then at a minimum 
have necessitated yet another trial upon the same evidence 
on Counts One and Two. See United States v. Roemer , 
514 F.2d 1377, 1379, 1381 (2d Cir. 1975). Cf. Rule 5ia> 
of the Southern District Plan for Achieving Prompt Dis¬ 
position of Criminal Cases il973).** Finally, of course, 


* Sperling appears to assume that an order of dismissal 
under Rule 6 would necessarily be with prejudice to reindictment. 
This assumption is erroneous. United States V. Yagid, Dkt. No. 
75-1288 (2d Cir., January 5. 1976). 

** The precise meaning of Roemer has been called into ques¬ 
tion by this Court’s subsequent decision in United States V. 
Yagid, supra. The majority opinion in Yagid appears to dis¬ 
tinguish Roemer on the grounds that since Roemer had lost in 
the Court of Appeals, the benefits he might have derived from 
his co-defendants’ efforts in the Supreme Court were far dif¬ 
ferent from what Yagid, who had secured the new trial he sought 
from the Court of Appeals, might have derived from the attempts 
in the Supreme Court of his co-defendant, who had obtained no 
relief in the Court of Appeals, to secure a new trial, or, on a 
ground Yagid had never raised, dismissal of the indictment. In 
this respect the situation here falls between Roemer and Yagid, 

[Footnote continued on following page] 
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for here Sperling had only obtained partial relief from this Court 
and was seeking reversal in the Supreme Court of the counts 
this Court had affirmed. 

However, both Roemer and Yagid differ from this case, cru¬ 
cially we submit, in the fact that here the further proceedings 
in the Supreme Court were instigated not by co-defendants, as 
in Roemer and Yagid, but rather by Sperling himself. Thus the 
concern expressed in Yagid, slip op. at 1445—that “a defendant, 
by asserting spurious claims in a petition for certiorari seeking 
greater relief than his co-defendant has sought and won, could 
bind his co-defendant insofar as a speedy trial is concerned”— 
has no application here. Furthermore, while Sperling sought 
review in the Supreme Court of only the convictions sustained by 
this Court on Counts One and Two. success in the Supreme Court 
would have conferred substantial benefits on Sperling in con¬ 
nection with any new trial on Counts Eight, Nine and Ten. Ques¬ 
tion Four in Sperling’s petition for certiorari was: 

“Whether it was error of constitutional magnitude for 
the trial court to rule as collateral the petitioner’s numer¬ 
ous efforts to submit, to the jury, evidence of lawfully ob¬ 
tained taped recorded conversations between a government 
prosecutor, an informer, and the attorney for the informer 
(whose testimony was critical to the case at bar) which 
may have planted the seeds of doubt in the jury’s mind as 
to the petitioner’s guilt and thereby abort the imposition 
of the life sentence?” 

This issue had been resolved against Sperling in this Court, 
United Staten V. Sperling, supra, 506 F.2d at 1332 n. 11, and is 
as settled in this Circuit as any evidentiary point has ever been. 
United States V. Pacelli, 521 F.2d 135, 139 & n. 2 (2d Cir. 1975) ; 
cf. United States v. Pacelli, 491 F.2d 1108, 1120 (2d Cir. 1974). 
It would, of course, have been an issue at the retrial of Counts 
Eight, Nine and Ten, see United States v. Sperling, supra, 506 
F.2d at 1335, but one which Sperling would have been virtually 
foreclosed from relitigating by the decisions of this Court unless 
the Supreme Court had granted him the relief he sought. 

All of this, of course, analyzes Sperling’s petition for cer¬ 
tiorari in terms of the benefits teat Supreme Court review might 
have conferred on Sperling. But the policies underlying the 
Prompt Disposition plans are designed primarily to protect the 
public interest, not the rights of the defendant, as Yagid empha- 

[Footnote continued on following page] 
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ir> the unlikely event that the charges dismissed by nolle 
prosequi are ever revived within the statute of limitations, 
Sperling may move their dismissal on claims that such 
renewed prosecution would violate his rights under the 
Sixth Amendment and Rule 6. See Parr v. United States , 
supra, 351 U.S. at 517, 519. 

Equally unavailing is Sperling’s assertion that he has 
been denied fair treatment by the submission of the nolle 
prosequi to the trial judge without notice to him. There 
is no requirement in Rule 48(a) that an application to 
file a nolle prosequi be on notice to the defendant. 8A J. 
Moore, Federal Practice ^ 48.02[1J at 48-4 (1975 rev.). 
While it may be “advisable in cases where opposition is 
anticipated for the government to provide or the court to 
require notice to the defendant”, id., Sperling points to 
nothing in the record which suggests that the Government 
should have concluded that he would object to the 
dismissal of the charges against him by an order of nolle 
prosequi. In any event, whatever right Sperling may 
have had to be heard on the form of the order dismissing 
Counts Eight, Nine and Ten has been more than satisfied 
by the District Court’s consideration of his subsequent 
motion to modify its terms. See In re Sadin, 509 F.2d 
1252, 1255-1256 (2d Cir. 1975). 


sizes, slip op. at 1445. Sec also United States V. Knight, Dkt. 
No. 75-1316 (2d Cir., December 19, 1975), slip op. at 1144. It 
would hardiy have furthered the public interest in the prompt 
disposition of '-riminal cases for the District Court to have re¬ 
tried Sperling on Counts Eight, Nine and Ten while his petition 
for certiorari was pending, since denial of the petition might 
well have been expected to bring forth a nolle prosequi on those 
counts, as it ultimately did; on the other hand, a reversal by the 
Supreme Court f what remained of Sperling’s conviction might 
have required a retrial on other counts which could have been 
tried jointly wit.; Co; nts Eight, Nine and Ten and, possibly, might 
have included an evidentiary ruli g which would have required 
those three counts to be retried a third time. 


'?/ 








CONCLUSION 

The order of the District Court should be affirmed. 

Respectfully submitted, 


Thomas J. Cahill, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of A.merica. 


John D. Gordan, III, 

James P. Lavin, 

Lawrence B. Pedowitz, 

Assistant United States Attorneys, 
Of Counsel. 
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AFFIDAVIT OF HAI LING 


STATE OF NEW YORK ) ss> . 

COUNTY OF NEW YORK ) 

^ ' Vm c ‘-'-jH duly sworn, deposes and says 

that he is employed in the office of the United States 
Attorney for the Southern District of New York. 

That on the % . day of January, 1976, 

he served 2 copies of the within brief by placing the 
same in a properly postpaid franked envelope addressed: 


Herbert Sperling #78271 
PO Box PMB 

Atlanta, Georgia 30315 


And deponent further says that he sealed the said 
envelope and placed the same in the mailbox for mailing 
at the United States Courthouse Annex, One St. Andrew's 
Plaza, Borough of Manhattan, City of New York. 


Sworn to before me this 
— day of January, 1976. 

„”s?iSCr„ 

Cornn' ,ss,on 
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UNITED STATBb OF AFRICA, 


-against- 


HiSRBSRT SPDRLLJG, 


DEFENDANT. 


NOTICE OF HOTIOH TO VACATE THC , 
cour t's o:u ;:t G-iAifFrUJ ivT'^TT- A “ A 

S EOUTOR'i' .^x Pa-b o kV?L r:Y?~Xi 

forjjol 1 .*, imjJT/jrj to aiCFr— 

THJ DEF.d:DA.:i' A ~TR7 al ; Aibrot 
TO A I-biD i'riT 0 TO p ’/.lTdIS.. 
liUS.lJ l;£T:i PR.yjJjfCJ 

S 73 Cr. 1*1*1 M f 


PLiASr.. TaKS NOTICi that upon the annexed affidavit of HER3ERT 
SPERLINa, the defendant jpro so, sworn to on July ?5_, 1975 . and upon all 
the other papers and proceedings in this case, the undersigned will move 
this Court on the next motion day occurring no more than five (5) days 
after the service ani filing of this Notice and annexed affidavit, by the 
defendant's mother, Mrs. Cecile Sperling, for an Order granting the defen¬ 
dant his application for a vacature of this Court's Order wherein it gran¬ 
ted the prosecutor's ex parte application for nolle prosequi of Counts 8 , 

9, and 10 of indictment 73 Or. 1*1*1; Order a retrial thereto; and/or in the 
alternative to amend the original Order to read: "Dismissed T ’ith Prejudice." 
And for such other and further relief as to this Court may seem proper, and 
consistent, with due process of law. 


DATED: July 3 , 1975. 


/ J ^ • L’' 1 u- ^ ***/ 1 1. a t'.m—^ 

J ~ 7 J 

Herbert Sperling, y'78271 
Defendant, pro se 
PO Box PUB * 

Atlanta, Georgia 30315 


Copy to: Paul Ji Curran, U.S. A tty. 

Southern District of New fork 
U.S. Courthouse--Foley Square 
New York, New York State 
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UlilTED SPATES DISTRICT COURT 

sguthurii district or :cw york 


UHXTED STATES Cl 


AMERICA 


VCi”U ■ 


Care i.o. S 


’•o e— 
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i 


HERBERT SPiiHLIUS, et nl., 

Defendant(s). 


M-A'ICU FUR Si EDDY TRIAL 

Defendant, IERIEET SiYiRLIHG, never that he be granted a Speedy Trial 
upon Counts Eight, lilne a id Ten in the ab -vc captl '••ned case, -r in lieu 
tht ro >f, for a c'. '. v.l—ni of the Indictment. 

Respectfully submitted, 


Herbert Gj-urlingy bcfendxoi 

.v.'OOp l-3to 
HjX P.M.C. 

Atlanta, Georgia jOJiS 


CUilTIFIOATH or SERVICE 


I HEREBY CERTIFY that a true 
by nail, to the Honorable haul J. 


copy of the f. leg.iug hoc been furnished 
Curran, United States Attorney, United. 


States Courthouse, Foley Seuare, lieu York, lieu York 10007, 


on 


this the 7 


day :-f March, 1 J/S* 

Herbert Si.'or 1' HefeiidsR 

STATE OF GEORGIA) 

: ns 

COUNTY OF FULTOH) 

SUQIUI TO AMD SUBSCRIBED BEFORE IE 
THIS 7 D AY 0? limn, l ' 







AT-VTTVWIT OF KJVBKEY 


STATE OF GEORGIA) 

ccuimr or fultcii) 


HERBERT EIERLHIO, 


who, after being duly rv rn, 


according to lavi, 


n 


oath, depones a ad rays. 


That he is a citi’cn 


the United States, of legal 03 c ; and 


That becaur.e of hi poverty ho 'n tumble to 
fee.c in the attached nation, n r is lie able 
uri.ty for the cm.«- and 


pay the c ate r 
to cl.vo any cec- 


That, he is a i.au; >cr, 
v.-,. Lai .nt, 335 h.S. 


*,7 thin tlie no an in:; of th " 
331 ; and 


law of Ad hi ii" 


That ho reeks redress, in C'" d 
to which lie verily behoves he 


faith, t ■ hUvin tlie relief 
in entitled to receive. 


VniSKEFOBE, the affiant Prays that the Court grant him peraisrion t 
proceed herein in forma pauperis, f ■ r otherwise he will be precluded ro 
lief because of his inability to j*iy the cef.tr there A/. 


ilerbert Gpcrlite, Affiant 

Sworn t' and. Subscribed before me 

this 7 d ay of March, U75. 
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• Complete items 1 and 2 on reverse side. ' 

• Moisten gummed ends and attach to back of article. 


RETURN 

TO 


SENDER INSTRUCTIONS W 

Print your name, address, and ZIP Code in the space beloV 

• Complete items 1 and 2 on reverse side. 

• Moisten gummed ends and attach to back of article. 
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73 g , RETURN RECEIPT. REGISTERED, INSURED AND CERTIFIED MAJL 

>_•»* ■ • v" 


t 5 5 o-S S' 

e □□□ □ 


SEN DCS: Be 


sure to follow Instructio ns on other side 
PLEASE FURNISH SERVICE(S) INDICATED BY CHECKED E 

(Additional charger required for there tervicet) 

□ Show address .—, De |i V ei 

where delivered fl tn ,hh 


- . RECEIPT 

Received the numbered article 


[escribed belo 


REGISTERED NO. 


IESSEE (Mll.t always be filled In) 


CERTIFIED NO. 


SIGNATURE OF ADOREISEE'S AGENT. IF ANT 


SHOW WHERE DELIVERED (Only if rctjunUd, and includ4 ZIP Codt) 
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UNITED STATES POSTAL SERVICE 

'id 

OFFICIAL BUSINESS • 


SENDER INSTRUCTIONS v U>i 

Print your name, address, and ZIP Coda In tha space beloV* 

• Complete items 1 and 2 on reverse side. ^ 

• Moisten gummed ends and »ttach to back of article 


PMB 
GA - 30315 

business 


ATLAIJta. 

WMCttl 


UNITED STATES POSTAL SERVICE 

OFFICIAL BUSINESS 


PENALTY FOR PRIVATE 
Ui e TO AVOID PAYMENT 
OF POSTAGE, $300 


SENDER INSTRUCTIONS 

Prinl jour niui, addrau, amt ZIP Coda In tha apaca balow. 
a Complata itama 1 and 2 on (anna aida. 

• Mbiitan fummad andi and attach to back at articla. 


■•sif 


RETURN 

TO 


AfftAffTA,* 


UNITED.STATES POSTAL .SERVICED 

OFFICIAL BUSINESS /< 


SENDER INSTRUCTIONS 'Z 

Print rout nama, addrau, and ZIP Coda In tha apaca balo'y 
• Complata itama 1 and 2 on ravarta ahta 
a Moittan fummad tnda and attach la bach o( atticla. 
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PS Form 3S11, Nov. 1973 


RETURN RECEIPT. REGISTERED, INSURED ANO CERTIFIED MAIL 


PS Poor. 3S11, Nov. 1973 
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ilorbort .'porllnj 

i .ok r!?D 76271 

Unitod status I onltciitiary 
Atlanta, 30315 

May 26, 1975 


fir. Hoynond ?• "urJmrJt, clerk 

United dtatos District Court for tho 

Coutiiom District of few lork 

Jr.itod Jtutos Courthouse 

I'oloy .iquapr* 

tiew fork, M.I. 10007 


llot United Jtatos v. Carlin,:, 73 Cr. Wul 


Dear Dirt 

Ch November 11, 197U I mailed to you, to Ixj filed in tho 
abovo-utylod cuan, a notion for apoedy trial on Countu IS, 9, and 
10, ry conviction an those counts having been revoraed by the 
Court of Apixials* 

sSta January 10, 1975, you wrote to ian, advising taut "He- 
trial accorJind to tho Duxes will bo ocltodulod by tho Jud 0 i' as- 
aljnod, to carance at a dot- prior to April 30, 1975, oubjoot 
to any doloy provided for by the Ttulos." 

)n March 7, 197 j, I railed to you, to be filed heroin, a 
oocond motion for opoody trial on Counts 0, 9 and 10. 

On March 2 h, 1975, I wroto to Judjo ijonoal, inquiring oa 
to whether trial date had boon sot. I ent a copy of tills let* 
tor to you, and a oopy to tho United Jtatea Attomoy. 

itlior than your letter to no dated January 10, 1975, I 
havo rocolvcd no word from any source as to wliotlior, cr when, 

I will bo retried. 

t am acting as ry own attornoy, and proceeding in form 
pauperis. I beliova Z am entitled to bo informed os to wi*at 
luis boen done, or line not boom dixie, with reoiioct to oottird 
ny caoo on tlie calendar for retrial. 


1 
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Presently I have ovidonco anil vitnosaoa available to cotab- 
Hoh ny innoconce an Counts 1 , y and 10. iiowover with iho passu^o 
of tint* this evidonoo nay bocorao axtinat and the weuoriea of ty 
witnesses attenuated* 

Ploaao file thin latter in tho a.ovo-atyiod caoo, and let 
It, a> rvo na ny tnlrd request lor a speedy trial an Counto U, 9 
and 10, or In tho alternative, dismissal* 

Ploaao Bond no a Xerox copy of all docket entrioa in tliia 
case auboeq *cnt to tin filina of notice of appeal, oo that I noy 
bo informed oa to w;iat has occurred, lnasnuch oa I an no lancer 
ropzruontod by oounael* 

! loose adviso as to vtiutncr ry two prior r.otiotis for ujxsody 
trial wore rocoivod and filod, and wnat notion, if ony,luis been 
tauon an said notions* 

iloujo furnish any othor inf on Allan tnat id available to 
you as to wtaitner, aiiu w>on, I a.i to bo retrxod c*i .,ounfa 3 , 9 
tuid 10* 

Yours truly 


^U>r4 

hiiuu. -ir jpa'ilAJ' 
DEf aidAi.T i\» JE 


oot Han. Dudley D. Bonsai 

United dtatoo District Judd© 

Hon. Paul J.Jumui 
United Btatos Attorney 


ATFEiAJIT 

I hereby cortify that the forojoind letfur was mailed this >.ate 
to tho addressee nacod therein, uiU» capias Uilnd mailed as indi* 
cutud, first class uaii, posts ja prepaid. 


Subicribed and sworn to before 
ns tills 3-7 day of Hay* 197i> 


iii-ii 17a 1F7H7S7 


Pjrot’ ".It.w *H<:. >' I I'r M -)l 

July 7. 10!* ic 3’"i? US 'JSC 

♦004). 
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IN THB UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT OF MEW YORK 


In Tho Matter Of 


HERBERT SPERLING, 


petitio:jer. 


-against- 

PAUL J. CURRAN, Assistant United 
States Attorney For The Southern 
District Of Now York, 

RESPONDENT. 


73-2363 


PETITION FOR A WRIT OF MANDAMUS PURSUANT 
TO TITLE 28 U.3.C., 3ecTT36l, FOR Ail 
ORDER COMPELLING THE GOVERNMENT TO SHOW 
CAUSE i.nif IT UO^ NOT CO.iPLY WITH Til IS 
COURT'S MANDATE, OR IN THE ALTERNATIVE 
TO DISMISS THE REMAINING UHTRIbD COUNTS. 

Now comes tho petitioner, HERBERT SPERLINO, Pro Se, respect¬ 
fully moving this Honorable Court to issue an ORDER compelling the re¬ 
spondent to SHOW CAUSE why tlve writ of MANDAMUS should not i3sue. 

JURISDICTION 

The Jurisdiction of this Court is being invokod under the 
statutory authority of Title 28, United States Code, Sec. 1361. 

FACTUAL BACKGROUND 

Tho petitioner, Herbert Sperling, was convicted for conspiracy 
to violato the narcotic laws (along with several other co-defendants); 
violation of 21 U.S.C., Sec. 81*8; and of three substantive counts (8, 9, 
and 10) which comprised the foundation for the Sec. 81*0 violation 
(Indictment Ho. 73 Cr l*l*l). An appeal was timely taken to this Court, 
and oral arguments were heard on April 10, 197b. ^ho decision of this 
Court was rendered on October 10, 1970 (506 F.2d 1323). At that tine 
this Court reversed the substantive counts, 8, 9, and 10, as to the 
petitioner and remanded for a now trial (S>06 F.2d at pp. 1335-1305). 
Additionally, this Court revorsod and remanded the conspiracy count as 
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to co-defendants Frank Bassi, trad darker, and Frank Serrano and ordered 
a now trial thereto. 

The petitioner having exhausted his financial resources moved 
EIS. £2 and in forma pauperis to the United States Supreme Court seeking 
cortiorari from this Court's affirmance of tho conspiracy oount and the 
Sec. 81*8 violation (Counts One and Two, respectively). On March 3, 

1975# the Supreme Court deolined to review the case. 

Since this Court's opinion and mandate of Oatober 10, 1971*, 
the petitioner ha3 made numerous pro se applications requesting a 
prompt re-trial on the reversed substantive counts (8, 9, and 10). At 
no time has he sought or acquiesced to any postponement, adjournment, 
or continuance. Notwithstanding his efforts to obtain a prompt ro-trial 
he has never received any acknowledgement to his requests for a speedy 
disposition. 

The co-defendants who received a reversal of the conspiracy 
count, Frank Dassi, Fred Berger, and Frank Serrano, commenced retrial, 
tafore a jury, on April 22, 1975, in the Southern District of Hew York. 
And on or about April 29, 1975# the jury returned a not guilty verdict 
after five minutes of deliberation. The petitioner, meanwhile, still 
remains in tho dark as to the status of his re-trial as ordered by 
this Court. And his inability to evoke a response in this area compels 
him to seek this Court's intervention via the extraordinary Writ of 
Mandamus. 


ISSUE presented 


1. Whether the failure of the Government to act on petitioner's 
requests for a prompt disposition of the reversed 3 ub 3 tantive counts 
mandate dismissal of these reversed counts? 


REASONS WHY TilE INSTANT PETITION SHOULD 
GRANTED 


The petitioner respectfully submits to this Honorable Court 
that tiie failure of the Government to adhere to the mandate of tills 
Appellate Court renders appellate review^meaningleas function of mere 
form devoid of substance. And whether or not the Qovernmont-reapondent 
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can ignore this Court’a mandate is an iB3ue that lies directly within 
the 3cope of thia Court*a province. 
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Concododly, this Court Affirmed Count One (conspiracy, 30 
years) and Count Two (21 U.3.C., dec. 81*3, Ufa) but, notwithstanding, 
tho potitionor has a right to a prompt and speedy disposition of the 
revoked counts or in the alternative for their dismissal. Due process 
of lav; requires no loa3. 


Tho Plan For Achieving Prompt Disposition Of Criminal Oases, 

Rule 6 , dealing with re-triala provides that: 

"Whore a new trial has been ordered by the distri't 
court or a trial or now trial has been ordered by 
an appellate court, it shall commence at the earli¬ 
est practicable time, but in any event not later 
than 90 days after tho finality of such order unless 
extended for good cause." (Rules Of The U.S. Courts 
In Hew fork, p. 166.11) 


WHEREFORE, the petitioner respectfully moves thia Honorable 
Court for its intercession via too instant Writ of Mandamus to compel 
too dovornmont-rospondent to comply with this Court’s mandate of 
Octobor 10, 197U, or in the alternative to dismiss counts 8, 9, and 10, 
of indictment No. 73-Cr-U*l. 


Tours etc., 

N e iT - 

Herbert Sperling #73271 
Petitioner pro se 
PO Box PMB 

Atlanta, Oeorgia 3&315 


CERTIFICATE OF SERVICE 

ar mail 

) 

State Cf Georgia ) 

) SSl 

County Of Fulton ) 

) 

HERBERT SPERLING, toe petitioner pro so, after being duly 
sword, depooos and says: that on this 1st day of May 1975 he served 
a copy of too instant papers upon tho respondent. 


Sworn to before mo this 
1st day of Hay 197!;. 



Pjfolc Qf|ir*'i VMv'n/--' I,» r - • f «; 
July h 13hi) la Ada* * lj„ , (jj U,J.^ 


Horbort Sperling #70271 
Petitioner pro se 


rim tm 
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May 25, 1975 


A. Daniel Fusaro, Clerk 
U.J. Court Of Appeals 
Second Circuit 

U.S. Courthouse—Folay Square 
New York, New York State 1000? 


Re: Sperling V. Curran 
73-2363 


Dear Sir: 


On May 1, 1975* I submitted a Motion for Mandamus in 
the above captionod mattor, it was roceivod by this office on 
May 5, 1975, via certified mail return receipt requested. Not¬ 
withstanding that 7 proceeded pro so the motion wa3 responsive 
to the statutory guidelines for extraordinary writs. However, 
as of thi3 date I have not received any notification, from this 
office or the Court itsolf, as to the status of my motion. And 
being fully acquainted with the high concern that this office 
ha3 always exhibited in processing other indigent's papers sub¬ 
mitted pro se I, accordingly, request similar treatment which 
will be harmonious to the noble dictates of fair play as embodied 
witnin the abstract contours of due process. For dospito the 
fact that the majesty of our Government haq frcm the incipiency, 
manipulated a case agaianst me (I fully realize that it has been 
through individual actions) I cannot, by the same token, conceive 
of this office been influenced by unorthodox and unwholesome pres¬ 
sures. 


I have repeatedly and legally demanded a quick and speedy 
trial on the three counts that this Court reversed and remanded for 
a new trial and have been repeatedly and systematically ignored by 
the Government and the lower court. It now appears that this Court 
is also ignoring my efforts to obtain some form of finality 30 that 
I may exercise other avenues of relief. Inaction by thi3 Court may 
very well 3orve as the key factor that will make mo the recipient 
of the full intact of undue process of law. 




A' 


Sinco this Court's rovorsal new evidence ha3 come to 
light that would enable me to obtain vindication of count3 8, 9, 
and 10, the rovor3od counts. Said vindication would then, per¬ 
haps be instrumental in showing to the trial judge the real need 
for a now trial on the affirmed count3. Unfortunately, the delay 
that, I am experiencing is affecting my ability to establish my 
complete innocence and may bo conducive to mo losing contact with 
valuable witnesses and/or available evidence. For it i3 of intorost 
to note that some of the cO-dofondants who wore ordorod back for a 
retrial have already boon retried—and acquitted bocauso of newly 
discovered ovidonce. 

I hopefully await some type of notification as to the 
present status of my motion and writ of mandamus. Uxpecting to 
hear from you soon. I am 


Very truly yours 

l \ 

Herbert Sperling, #78271 





_ 


_ 
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8-23-73 




rt S?~PJ,INT-Fi 1 fn r-rno pndorsrt? on cotier, 11 lei:''- -11— 
ndictTr.fnt clo sc ly follovs the lpnfcufEr of th c drug 1 pv>. As prcvious’y Hiicr 

.-<<ic ti nrnf is i-i /-II rrsorcts suffici tn t. Thr d eft, vas p rovide 'l.v' th f-H-Al 
prrticulsrs vhich provitVd additional dci f' ls of the crimrs and sets alleged. Mo 
dm ire So OicTrrf d-~S?ol1 rck. J. Mail*' d notices. _ 


Filed C'PlNlCH =39780-. . .The motion for a ne v; trial is in all ~ 
respects den ied. POLLACK,J. £'mn) _ 


De ft Ben Msl lah (atty James L a. Rosea present) -applicat ion for 

r ed uction of bail gra nte d. Bail re duc ed t o the am ount of __ 

_$10 0.000. c ondition th at deft turn over passnort a nd reports tc 

_marshyI s 1 o ffic e o nce a week and_phone sjsame_.once_ a w ee k. _ 

_ Remande d in lieu of bail. Poll aek^L_ 

/ FRANK S ERRA NO_ ________ 

" r Deft Catty present) admits that h e is t he person pr e viously_ 

— convicted as charged in tte within information. Pollack.j. 


3'1 FRAKXBA SSI .Jr.-Def t Catty Nancy R osner present) a’ dmi t s tha t he 
I is the perso n previously c onv icted as c h arge d in the 

within information._Polla ck.J. _ 


9-12-7TT LOUIS VALENTINE-^atty Victor L. Brizel pr esen t) Deft produ ced 

oh a writ. Admits that he si th e" person previousl y_ 

convicted as charged in the witni n informa t lohT Writ _ 

- satisfied^ PoIiack,T. _ 


9 -12- 73 —HERBL'KT“NVETTLTNG-laffy“Raymond £. LaToffe present ) de nies ^ 

-1-{fhatr!ie"‘is~the person previously convicted as changed 

-i n - the “wlthlrf^ihforma f rbhnrear ing held”afrd~conc lude d 

-Th-g-c ourt-ftwtfs “that“the-deff _ rs'the” perscn-previousi.'jr-ct 

-vice e d” a s~c har g ed ~ i rr~t te~ i w , rrhl trln'fcrniia t i on To! lack ,J. — 


9-11-73 JUAN SERRANO-Catty I rving Katche r pr e sent) [admits that He is the 
person previously con victed as charged in the within lhf or- 
roation. Pollac k, J. _ 

~9-T27-7 3~ Filed~ def t 1 s notice of notion re : stay ~of~ sent ence , etc. ret :971T7 

H2-73“ J Fi 1 ecj~MEMO-END. on“~mot~io“n“d td~“th is~da te. M otion far a >tay'of. 

sentence and judgment submitted by a d eft himsel f a ltho ugh re- 
presentence by counsel. There is no m eri t to the^application_ 
anJeveri'if it had been submitted by counsel, the disposition 
would’ he~The"same. Pollack, J. ~mn 



D. C. 109 Cnmtnil * Bankruptcy ConUnuetlnn Sheet 
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I I 


1-12-73 


ifiaaVMjrBtilMiiiZlItASilMilillJ 


Transcripts or 


t ana ms counse _ 

itigati’on b y govc. subsidzed 


r.ii h hi | m ij 


Lfcttl-M 


mssm 


U« ■tl«Iw: \»j »I 


EITBERGER- (atty present) filed JUDGME NT- de tt is hereby co mm itted 

to“the custody or tne Atty General o r his authorized representativ e 

for imprisonment tor aperiod of THREE (3) YEARS on cou nt 1. _ 

Pursuanfc to the provisions of~Title 2 1, Sec. 841, US Code, the 

dercT is placed on Special Parole tor a term o f THREE (3) YEARS 

to coSmence - upon expTralTorT of confinement. -AKl>- FINED S10,000. 

-ro "belaid - Br~ cfeftTs - fonfemain corrinutbed until the fine is paid 

is cort 'a 


*or he “Is“Otherwise" - di"Sbtvarged according 


-on prasent - barl~pending notice of "appeal, - and Thereafter bai' 

-pending "appeal is £ ixed - 3T~^f25 ,000.00. Pollack, J4 


T-U-1T 


3 - 12 - 12 . 


EMHftBPwW 






to r un concurre ntly w 
of Title 21. Sec. 841 


tor a te rm ot alX (6) YE A RS to com me 
ment. This sentence is to ru n CONSECUTIVELY to any unexpired tim e 
t he senten c e impos ed on 7-17 -66 by _Jud ge George Rosling in the Ea s 

Pi stri ct of New Yo r k -AN D- FI NED $5,000. t o_c.over_bQfh-CQuritLSl._ 

Fine i s tO.be paid or deft i s pamaiw nnnaltted until the fine 
is paid or he is ot herwise discharg ed according to law. Deft is 
con’t 1 d on present bail pendi ng No t ice of Appeal, and th er eafter 
“bail pending appeal is fi xed a t $20,000. Co nd ition of bail pending 
“Appeal be' that the de ft. obe y all Federal.State and Local laws. 

Poll ack,J . _ ___ 

~ 3 -17- / 3 Issued’’commitments . 


iELSQN- GARCIA-(aTXjt present 

_t o th e r y g t nd y _n £_ t h e.. A t ty—Genena 

__for i mp ri so nment f o r -o-period~o£- 

__ l up H 11 r .n_nin-conc^zr.en t l y wi t h - e ac h- Q 

_proviaions o-£—Ti t le 21, Sec 


liliTEwiSjnHBRnKfs*’ ■ ^ 

mm 


liWtl a|KN*|iUI 




KCT—tlgf fSTif 


Ktmurti i iW3? 


B •« 


ac c 


s t 


. P 


liTMirn 

J 
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Judge Pollack 
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9-12-731 KELSON GARCIA- (atty present) filed JUDGMENT-Deft is hereby commit ted 

1 to the custody of~the Atty G ene ral or his authorized repre-_ 

sentative fur imprisonment for a period o f TEN (10) YE41S 
on each of counts 1 and 11 to run con curre ntly witn eacn other; 
Pursuant to the provisions oT Title 21 t Sec. 841, US Code , the 
Ueft~is~pla ced on Speci'aI Pa rol e f or a term or SIX (b) YEARS to _ 
commence upon expiration of confi nement. This sent ence is to run 

-CONSECUTIVELY“to the - sentence imposed on 8-2-73 in Indictment 

-CfIEainaT'No’.~81-72 _ in the Pistrie t of~K ew Je rs ey. -AND - _t iNKD 

$25,01507 to cove rToth count s. Fi ne is t o be paiU^or H e ft is 
to“remain committed until t he "f ine is pai d of~he i s oTherwtge 

_ ., accordin g to I aw. PolIackTJr. __ 

9-17^73 Issued commitmehts. 

Ai7P 7-'< . “_7 

"9T2-73 TRATTETEAEST7JR 7-fa tty present) Tiled JUDGMENT- - He ft is hereby cu mmi-H.ee 

- t he custody or tne Atty general orchis authorized TfpTc - 

-sentative for - imprisonment for a period of"TWELVE (12) YEARS 

-on' count 1. Pursuant to the"prov i s l ore of Title 21, ~SecyT4 1, __ 

Ce f- 1S placed cn Special Parole for a term of SIX (6) YEArif 

-^Pcf^ e nceTpon~ex'prration of confinement.-AND- FINED $50, 000. 

-to be paid or deft is to remaih — cornmTtfec untiTThe fine is pa id - 

-or he — is "otherwise discharged”accofaingTo law. Deft is advi sed 

— - oTTis right - to - appeaT. PoTlacRVT. _ 

— S-1/-/3 Issued“comm!tm ehts. __ __ 

- 4*73 Tff ~ _ . _ 

9-12-73}JUAN SERRANO- (atty presentTTiled JUDGMENT- Deft is hereby committed - 
-r-toTfne~custodv of the Atty GeneraTbr his authorized represen- 

I______^ - .-* i r — - mr rr t ttt * f T Trr'rri r* ——— 




Native For" iropfTsonmehtfTor a period of TWELVE(12) YEARSon 

oiT'oufitsT, / &T0~to~irun concurrently with~ each other. __‘ 

Pursuant to the provisions of “SecT 841, T.21,UST~Co de, deft is 
placed on Special Parole for a term of STX (G) YEARS td commettce - 
~~upofr~expTfafTbh~or'cohfihe~mentT~-AND- FINED _$50,0 00~ to c over ali ~ 
counts .Fih e Ts~ to - b e paid' or a eft is to remain—bbfmnitred unt il 

-f h e~fin e~l s~paid " o r Tie - 1 s~ ot he rw is e - d is c har g e d according to ;lawv- 

-DefrTLSTOSt^d' on - presentr~hait - pending Norice—of Appeal, - and 

-rhereafreirbati pending-Appeal IsTixed ar-^SD^DOOr Conditions- of 

-bai l ' pe nd i ng~b'eing~Thstrttig~derfr~Teportr~every-Tuyeday--by 

-telephone - and every - Fr±day~in person to the'office trf - the-UiS-^ 

- Atty and ' that — h e~obey-al i Fede r al; St a te"and~LocaT-Laws.- PoHack, 3 

-S7j,77c. ~ 

N ORM AN GOLDSTEIN-(atty present ) fi led JUDGMENT- deft is hereby c ommit te 
to the custody of the Atty General or his authroized repre sentati v 
for imprisonment for a period of EIGHT (8) YEARS on count 1. 
Pursuant to the provisions of~ ~fitTe 2T, Sec7 84 1,U.S . Co de, tte oef 
is 'placed on Special Parole for a _terra ot THK±. E (3)} Y EA RS to 
commence upon expiration"oFconfinement.- AND- FINE D $2 5,000 tc Tbt 
paid or~Ueftis to remai n c ommi tted un t il the Tine is pai d or~he 
id otherwise discharged according to law! Deft is cbntT bn pr e- 

-sehfbaif ''pendingTofTce~of”appeal'arid - thereafter - ball pending 

-Appea I Ts '- flxe d~ar~ $75~,G00. ~ Toilacle.dT ' 

-9-17 -73 Ts su e d - e wnmtnne n cs~; 
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-=Ayp=- FT:;gD $10,000. to r ovsr-boTft-cqn nts. Fi r rer - is - tufae ■ pai d- cn r-de 

--— to ~Tem ai r r Traffl nit ted - un t il ' the finals paid - or 'he is- otheiwies - 

-di-sc ha r g °d. acco rd ing lu law. Dell is advised o f "hi s~'r ight, to a ppeal 

-Pallackgi; " 

-9- r i7--7 3 Issued c o mmi tments - ;-- 

-— )<) y 

LUIS VALENTINE- (atty present) filed JUDGMENT-def t is hereb y comni.tt ea t 
the‘c ustody oftneA tty Gene ral"or his authorized'represent ative_ tor 
sorinent for a period"of”TWELVE ~V- T ) YEA RS, o n ea'c F o t counts^ and 

to run concurrently with eac h oth er._Pur suant to the p r ovisions o f 

T72T7USC Secf 841, 'the deft is placecTon Special Parole for a tern 
6F~SIX~T 6 T;yMRS to ccmence upo n expiration" or confinemen t -AiTT- 
i PINED $50,000. to cover~ both counts . ~ne ±.%j *-*e pa^^* X j 

I " reina irf ”c omrai 11 e d”un t il the fine is pa id or he is otnerw i ee disch arg 

| according tcTTaw. Deft i s a3visecT~br~his right to appeaT7~Pbllacfc~ ,J 

j 9-17i-7 3lssued c ommitm ents. _ 

' ~PRANK~S ERRA N0 - filed notice of a gpeal f rom f i nal judgment dtd 9-12-73. 

Mai led c opie s._ _ _,_ 

“---— . _ . -f*73 ill ~ 

EDWARD PETER SCHWORAK^ (atty present)!: iled J U DGMENT - deft is hereby 
committed to the custody of the Att y Gener al or his a u thorized 
representative Tor a period”of EIGHT ( 3) YEARS on^count 1. 

Pursuant to the provisions of T.~21~, Sec. 5771, US Code , trie deft 
“j is pTaced on Special Parole for a_term ot THREE ( 3) YLARS to 

cdtnmence upon expiration of confinement -ANp-~ilN£D $ 1 0,0110. Fin e 
is”to*ije”paid“"oF deft is to remain cbran itted until the"nne is “ 

-paid or~he is ot hervi'se~ discnarged according to law . This se n tenc e 

-i§~td~fun CONSECUTIVELY”to any sent ence previously'imposed and - 

outstandingin any federal Cour t. i he cou rt directs t he Clerk to 

■j fHe a ITotIce of Appea l o h ”behaI f ”oF~the deft. ?oliac-cTJT _ 

T 9-1 a- /3 issued"‘commitments. _ 


co n t'd on next 
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_POLLACK^!._ 

__^_iiq c i:z_ 

BERT _§EERLIXG= .(fit£y_ present! filed. JUDGMENT- _ def.t_is_hfir£iy_ 

_committed _ta_Lhe_custody nfLthe.ALtyjGencral.Qr. his_ 

__authoriz ed representative . for imprisonment for _a„_period_ 

_o f THIRTY (30) YEARS on each of counts 1 ,8 + 9 and 10 to_ 

r un concurren tly with each other._LIFE tMPRISORO T on _ 

count 2 to run concurrently with the sentence imoosed or. 


_e ach of cou n ts 1.8 ,9 a nd 10. -A ND - FI NE D $5 0,00 0. on e a ch_ 

of c ount s 1.8. 9 and 10. FINED $1 00,000.on cou nt 2. Sai d_ 

_fine s to tallin g $ 300. 000 . are to be j>aid o r d eft i s to_ 

_stand committed unti l the fin es are paid or he is otherwise_ 

discharged a c cord ing to law .-AICD- the deft shall pay the c ost 

_of p rosecuti on pu rsuant to T.2 8.US Code, Sec.1918 (b) the_ 

amount to be de termine d i n accordance with law and entered __ 

_hereon. The d eft is advised of h is right to ap peal. Po l lack,J. 

9-19-73 Issued commitments.___ 


T-T7-73 


NORMA N GOLDSTEIN- f iled notice of ajjpeal to the USCA from jucgmen t_ 
dtd 9-12-73. Mailed copies._ _ 


9-1T-73. LUIS VALENTINE- filed notice of appeal to the USCA FROMjudgment 
| dtd 9-12-737 Mailed copies. Leave to file appeal in forma 

pauperis' is granted. PoTXacTc, J. 

9-17-73 +_ FRSNK“ESSSr- “fried notice of appeal to the USCA from judgment 

dtd 9-12-731 Mailed' copies. ' _ 


9-19-73 I JACK BLESS- filed" n otice of appeal'"fr o m fin al judgme nt ~ dtd 9-1 2-73 
_j_mai led copies. _ 

~9-19-7 3 j FREiT BERGE'R~f ileci“notic e of a ppe al from f ihal'~ judgmen't' dtd '9 -12-7 
j ~ ra a iled copies. ____ 

■9^2(1-^731—File"d“0RDEP“that in pursuance o'f'Rule'4T2'(a) ‘niCr.T.jThe deft. 

N. Garcia is fouhd _ tol3e in contempt of this' Court and is 
Hereby committed to ifhe ciistdoy of the Attv "General or 
Kis~authorized - representative*,' for* imprisonment~f or a per ioc 
bf~six~ihbn t hsT Deft was - remanded w i t ho u E“b a olio wir.g' is - 


_QCIAVIQ_DEL_BUSTOr f.iled notice of ap peal f rom ju dgment dtd_ 

_ 3 = 12 = 12 ., . mai led. copi f S j_.— 


JUAN SER RANO- filed n ot ice of appea l to the USCA f rom ju dgment 
_ of 9-12-73. Mailed cop ies.__ 

EDWARD?! SCHWO RAK^ F iT ecT notice of “appeal “from jud gmen t~daf ec 
9-12-73. Mailed oopies. _ _ 


NELSON GARCIA: Filed notice of appeal from judgment of 9 '^'^j s ^ ai * ed 
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PROCEEDINGS 


1 0-15-7jl. Q. Del Busfo- Tiled true copy of judgment &. 

_dext delivered 9-12-73 warden. Fed. De 


s return 


rts 


Kdorts 


erurn 


ctiw or aic- lileo true copy of judgment & marshalls return 
dei t aeiivered to harden. Fed. Det. HdqrtlFT - 9^IZ^7T— 


Garci a- 



truc copy of order 


return, deftc 6rxr.it tec to War 


_ - iu»cj-uii re: pan pencmg app ea 

1-aVALEIw INt.-_filed ..tr ue copy of judgment & cos itment a nd 

-returnee ft de liver ed_gn_ 9-12-73 to W arden. F.-d. Det’.~Hda'^t si 

N . Y. C .___ 

MHO-END . on tnoto cn otd 10-16-73^ _Mction for bail oending 

-gFP-ga l Is de nie d. This deft's pr e-se ntence report (Sper1inc) 

-yAS_ma_de part of t he sentenci ng. having be en revi ewed by defers 

_ counsel i n ad vance th ereof. The sentence included a life- 

term. Th e deft was convicted of narcotics offenses and had 
been pr ev ious ly convicted of narcotics vioIatTon lnd was 

_s enten c ed a s_a second offen der . No baij. terms couTd~5e 

_ fashioned reason ably which wou ld be appropriate here-deft ~ 

_is a danger to the communit y and there " have heeri substantial 

mcTIcat i ens th a t treei ng him on ail mignt~"eridanger the - saf 

_ arid li ve s oT~~t rial' witnesses. "There is no coiorabTe _ Ts"s"ue"T 

appeal; ceft too* Hie witness s tan cFaricT"tn e~yury" re solve d"~a 
~ts"5ues ol ~credibility a~galrist Him. Pollack,'J. rnn- 

____ / Edward Schworak_ 

File d deft s notice of _ motion fo r red uct_ion of sentence 

no ret urn date aive n. _ 


2-73 



Del Bust o- fi led CJA 21 appointment fop special services of 
_cou rt reporters (forappea1) Pollack,J. mn 


__fi ec transcript c. r record cf pr o ceedi ngs. ; h ay lC-7-z ' 

_ - —— • - - - ___ “ *"* ocecc r g.~ onTei T * ~ 1 5 

_F i led trial_franj5firi.p_t_ .of reco rd of pr oceed i^ s dtd: ltoy~31-73^ 

Filed Go vt's af fdvt i n oppos i tion to deft ITchworak*s motion to 
reduce sentence. 


-cont d on next 
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PROCEED rNGS 


A-25 


msiste 


wn a 






12-12-73 


,2-I3^73~ 


-14-74 


-l.gj-Ggvg_.s_aLfdvt._in_resp.onsc t o the motion of deft Del Rus-n For 
bail pending appeal. __ 

^ __Qr> motio n dt d 1-2-74. ..Ho vever. the payrnert of the 

-Aloe assessed _is stayed p endi ng disposition of the appeal. There 

-#t-g_ag_gignif_lca nt grounds a ppe aring to the Court of probab le er 

- ; - n v ty? 5 ~? or< ^ a ?_to_this_d_eft and none have been advanced on his 

- seem to so indicated. Motion disposed of accordinoT 

Pollack,J. mn ~ '-—°- 


ilod Stip between at tv Tor deft 
to be transSttted To~TJ5TAT 


Atty designating - 


■con: d on next 
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Judge Pollack 

USA-v- H. SPERLING 

• 

■ ^ ! C 1 

- 



1 — 17—7- 



- certified arid transmitted to the U .S.C.A. 1-18-74. _ 

0 . Del Busto- f il ed notice of appeal from order denying defts 

_ap plicat ion fo r reduction of bail dtd 1-16-74. Hailed _ 

_deft & U.S. Att y. _ 


Mailed co 


J* SERRANO-filed CJA form 21 appointment of Court Reporters 


_ nailed copies. Kau 


of order of th 


JOS E PH C QNF Q R.TI- (a.LLy_pr esent) Fi 1 e d JUDGMRi Trdefj; is__£entenced 

-to F IV E (S) YEARS on count 1 . Executi on of s ent ence . i s 

-suspended * Deft. is place d on prob a tion (uns u pervi s ed) 

riod. o f FIVE (5) YEAR S. Pollack ,J._ 

ssued copi es._ ent . 6/7/74 _ 


apers from Northern 


-4 j| -f 


5 o llack. 



um 


mailed copies by CJA Clerk Pollack,J. 


. Conforti- fi led CJA 20 app roval for payment of fees of attv. 
mailed copies CJA clerk. Pollack.J. 


K. Sperlinc- filed notice of motion fer s 


Filed true copv of order of the U.S. Court o 


S 

. Court o 

f Appeals tn 

at t 


lie Ison Garcia from the judgment of the 1J.S.D.C. 
• D.N.Y. is dismissed. Clerk mailed notices. 
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Jack Bless -Filed 

Letter date 

d 1/25/7 

3 to Judge 

For 

lack, to re( juce 

sentence 









1728775 

Filed deft. J. Bless' 


ss petition for sentence reduction, pur. Rule 35FRCP. 


_LLLSXriCJL 

_ of this ' 


optnic 


2-25-75 i Filed w ri t of h ab eas c orpu s ad testifi c andum for Joseph Santiago. 
writ satisfied.02-28-75 Frankel.J. 


)3-03 — 75 1 Filed Govt.'s aTFdvt. re: o p position to motion to r eciuce sentence. 


>3-30-75 I Filed memo-end. on motion docK 


3-14-75 

..Frank Serrano,Jr.- filed Persora 1 Recognizance Rond In 

i thp 


1 

] 




3-19-75 

Filed true ccpy of order of the U.S. Supreme Court that 

Herb' 

eft bperiirg ' 


petition for writ ofcertiorari is denied, mn 




ed true ccpy ot order of the U.S. SupremeTourt that Norman 
e'tif' n for writ of certiorari is denied.mn 


-14-75 I Motion f~- red .ce bail for Frank Serrano 


-rpr- 


er xr^nsT 


ti. arridavit c* notice o 


r to vioLate section 


motion 


. law i.n opposition to 


torciana sample. 

-cont'd. on page 21- 
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L —IreJLe _ iZa_ 2 .-L 24 . 22 .. 


C ft -07-75 Filed copy of._lat.ter_ 
__da te f nr trial. 


.to_Iudge—Bonsai... ra:- 


04-17-75 1 Entered and filed nolle.prosequi as to defts. Ben Mallah, Vincent 

_ 1 _Pacelli.Jr,. Ismael Tor res,Peter Salanardi,Albert Perez _ 

_ |_ _Al Bracer, tdgardo Ramir ez , and Jack Spada._Pollack,J. 


34-22-75 File 


Filed Govt..' s notice of readiness for trial. 


04-23-75 Filed deft. 0._jdel_Busto , .s_motion_re.L_request new .sentence.._... 


64-22‘l 


ilfrd Lronscrigrbf record oi pr oceedings, d3Lzi*l?~?y» 


04-25-75 I Filed memo-end. on motion docketed 4-23-75. Deft..Del Busto s _ 

motion for resente nce: resente nce on 5-6-75Pol lack ,J.ran_ 


04-2 2-75 1 Jury trial..begun as to defts._ Frank Bassi,_ Fred Berger, Frank Seranq__ 
_H_(re-tri al) bef ore Judge. Hon sal.______ _ 


, 04-23-75 _Jrial cont*d 


04-24-75 


04^25-75 ! 


Serrano 


04-29-75 ! Trial cont 1 d. Jury verdict defts F. Bassi. F. Berg er & F. S err 
acquitte d, Defts. d ischarged. Bon sai,J._ 


04-29=5 


TIeo~deftT~ft. Goldstein T s "notic e of motion re: reduction of J 
sentenceret. 5-9-75. 


05-06-75 



sonment for' a period of FIVE (5) YEARS on count'll'. Pursuar, tf 


placed on Special Parole for a"bernTlaf - THREE \3) YtARS to commence 
upon" exp: rati onof ‘confinementI"^T)-"FTNED;$10,000 ; Fine isyto 
be"paid or deft, ’is to remain comnitted until the fine is pai d or 
~aeTtT~is' to~ramain cdmniit"ted"uh tTl the fine is paid or he is 
"otherwise discharged" according to law'. Count"! is dismissed on 
motTon of~the" Gov t ~couhse^T - Pollackissued all ' copies . 
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f yui?-?q 1 Filed n emo-end, on PQlJ^_d^ckg£gd_4-29- ? 5...-Jga£ lgn - fc3 ~reduce_or_ t o. 

__.gdd a ny prcvis t>6 t.s thereto is d.enled.»__gallack^ j a jnn _ 


o* record o: .pro ceedincs, do^vi -i i*J £2.23,, 2.4^. ZJ724, /77± - _ 


*5-15-75 


Recognizance Bond in the sum oz 



0 - 10-/5 


3USITSERSS1«0- tii'ecT''judgment and ccmmitmerit, dare, delivered - to 

-War den Fed. UetTT T d qtrs, N.YYCr a a f£ . ccoa t££ e'tf~T=t2 =73~^5 

arrest! released 7-23-73 cri bail'. 


HOv?l 


-16-75 


Ente red jrvd _fi led nolle proseoui-Herbart Sperl in g in counts 8,9 & 10 
J uan Ser rano onc o unts 7 & 10: Jack Ble33 on counts 4,5 & 6 and 
Nicholas Cuccinello on count 1. Pollack,,J._ 


n. npl Bus to- filed C JA__Zl^oo.oinl^g,n^oi^-rardp_Sanchez„ In 




05-22-75 


udgment of 5-6-75. 


is denied as frivolous Pollack, J 


_EiLed_JjQyr^. , _s_Jiequcs_ts„tcLchanga-— 


35-11-75 ! File d Govt . ' s affdvt. r e: oppoS. 4 tjJ 3 ELJ^)._motiO 

to dismiss the indictment.etc._ 


oxtJLa 


»-16-75 filed memo-end. on motion docketed 4-3-75 .♦.Motion denied except to dis 



Vwiaiwa 




















































































































